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OPINION 

 [**378]   [*367]  ROGERS, Circuit Judge: Freder-
ick Miller, Gerald Eiland, and Timothy R. Thomas ap-
peal their convictions stemming from a narcotics distri-
bution scheme in Southeast, Washington, D.C. between 
1999 and 2004. They and six others were indicted, and 
the district court conducted two trials. Miller and Thom-
as, along with Corey Moore, were tried first, and this 
opinion addresses Miller's and Thomas' challenges to 
their convictions. Miller was also part  [***2] of the 
second trial involving Eiland with respect to the counts 
on which the jury hung at the first trial. Today the court 
issues simultaneous opinions in these complex cases 
addressing all of the challenges to the convictions. 

Miller and Thomas challenge their convictions on 
multiple grounds, including that the district court erred in 
denying their motions to suppress the evidence obtained 
by the government through wiretaps placed on Miller's 
and Eiland's cell phones. This opinion incorporates the 
holding in United States v. Eiland, Nos. 07-3131 & 
11-3001, 738 F.3d 338, 2013 U.S. App. LEXIS 25717, 
*15 (D.C. Cir. Dec. 27, 2013), that the district court did 
not abuse its discretion in denying the defense motions to 
suppress the wiretap evidence. Miller and Thomas also 
contend that the district court erred in permitting "over-
view" and lay opinion testimony by government agents, 
and testimony of a jailhouse confidant about their 
co-conspirators' statements. Further, they contend the 
district court erred in limiting the cross-examination of a 
key cooperating government witness, and in denying 
Thomas' motion for judgment because there was insuffi-
cient evidence to convict him of one of the communica-
tion facility counts  [***3] and a corresponding racket-
eering act. They contend as well that the district court 
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erred in allowing unredacted tape recordings and tape 
recordings of their phone calls not played at the trial to 
go to the jury, and also impermissibly interfered with the 
jury's deliberations by responding to jury notes in a 
manner that instructed the jury about the grand jury's 
intent. In their reply brief, they contend the responses 
improperly amended the superceding indictment. They 
have withdrawn their Jencks/Brady challenge but con-
tend the cumulative effect of the district court's errors 
requires reversal of their convictions. 

We hold that Miller's and Thomas' evidentiary chal-
lenges and their contention regarding the submission of 
unplayed and unredacted phone calls fail to demonstrate 
that reversal of their convictions is warranted; such er-
rors as occurred were harmless for lack of substantial 
prejudice. We further hold that the district court's re-
sponses to jury notes impermissibly interfered with the 
jury's independent role as the finder of fact, and we va-
cate the convictions on the tainted counts. The govern-
ment concedes that the district court erred in imposing 
Thomas' sentences of life imprisonment  [***4] in vio-
lation of Apprendi v. New Jersey, 530 U.S. 466, 120 
[*368]   [**379]  S. Ct. 2348, 147 L. Ed. 2d 435 
(2000), and we vacate his life sentences for narcotics 
conspiracy and RICO conspiracy. Accordingly, we re-
mand the case for resentencing and otherwise affirm the 
judgments of conviction. 
 
I.  

In March 2003, a joint task force of the Federal Bu-
reau of Investigation ("FBI") and the D.C. Metropolitan 
Police Department began an investigation into a sus-
pected narcotics distribution operation in Southeast, 
Washington, D.C. As a result of physical surveillance, 
use of cooperators, pen registers and toll records, under-
cover drug purchases, and execution of search warrants, 
the investigators suspected that Miller and Eiland were 
partners in drug distribution with at least ten others, 
among them Thomas. Upon obtaining judicial authoriza-
tion of wiretaps, the investigators intercepted calls made 
on the cell phones used by Miller and Eiland between 
February and June 2004. 

The government's evidence, as relevant here, 
showed that Miller used several individuals as couriers 
of money and drugs. Between October 2003 and January 
2004, Miller recruited his cousin Charles Brown to make 
five trips to Kansas City, Missouri to carry money. Mil-
ler also recruited  [***5] Brown to make a similar trip to 
Los Angeles, California to carry money to Robert Bry-
ant, whom investigators suspected of supplying Miller 
with PCP. On March 10, 2004, when Brown was sched-
uled to go to Los Angeles for Miller, he was stopped at 
the airport by Drug Enforcement Administration agents 
who seized $30,775 in cash from his person. In April 

2004, Miller again recruited Brown, arranging for a 
package of heroin to be sent to Brown's residence; the 
package was intercepted by law enforcement officials 
who arranged a controlled delivery of the package to 
Brown's residence. 

Tyrone Thomas (hereinafter "Tyrone," and no rela-
tion to Timothy R. Thomas) also acted as a courier for 
Miller. He was introduced to Miller by Thomas in 2000. 
In May or June 2003, Tyrone drove from Atlanta, Geor-
gia to Los Angeles to meet with Miller and Bryant, who 
were planning to purchase PCP. After Tyrone returned to 
Atlanta, Bryant sent him a package of PCP to take to 
Miller in the District of Columbia. In March 2004, Ty-
rone transported a batch of "no good" PCP from the Dis-
trict of Columbia to Bryant in Kansas City. In March 
2004 Miller also recruited Tyrone to act as a courier in 
regard to a purchase of four  [***6] kilograms of pow-
der cocaine in Phoenix, Arizona. Tyrone drove from At-
lanta to meet with Miller and Thomas to discuss the new 
venture. Thomas then drove Tyrone to Eiland's apart-
ment in Alexandria, Virginia, where Eiland instructed 
Tyrone to take $50,000 to Phoenix where he would meet 
Eiland. In Phoenix, Eiland retrieved the funds and pur-
chased four kilograms of powder cocaine, and then gave 
the drugs to Tyrone to transport to the District of Colum-
bia. Wary of law enforcement, Tyrone put the drugs in a 
bag that he checked onto a Greyhound bus bound for 
Richmond, Virginia. When he arrived in Richmond three 
days later, Tyrone learned the bag had not arrived. The 
bag arrived two days later, on March 23, 2004, and Ty-
rone called to let Miller, Eiland, and Thomas know that 
he would be arriving shortly in the District of Columbia. 
Within thirty minutes of leaving Richmond, law en-
forcement officials stopped Tyrone's car and seized the 
four kilograms of cocaine in the trunk. 

Tyrone spoke that day with the FBI and agreed to 
cooperate with law enforcement by making recorded 
phone calls to Thomas regarding the four kilograms of 
cocaine. During these calls, Tyrone communicated a 
law-enforcement improvised  [***7] ruse. He  [*369]   
[**380]  initially told Thomas that the bag had been 
delayed and then lost in the Greyhound baggage system. 
Thomas expressed his anger that Tyrone allowed the bag 
out of his sight, suggested the bag had been stolen by 
Greyhound employees or seized by law enforcement, and 
warned Tyrone that he would have to pay for the lost 
drugs. Tyrone, as instructed by the FBI, also arranged to 
send Thomas a facsimile copy of his baggage claim tick-
et. On May 3, 2004, the FBI intercepted a call in which 
Tyrone told Thomas that he had located the bag in Spar-
tanburg, South Carolina but the cocaine was missing. 
When other intercepted calls indicated that Miller, Ei-
land, and Thomas suspected that Tyrone had stolen the 
cocaine, the investigators told Tyrone to confirm his co-
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horts' suspicions. In a May 4, 2004 call, Tyrone admitted 
to Thomas that he had stolen the cocaine but offered to 
return one kilogram in recognition of their past friend-
ship. Thomas agreed to have Tyrone leave the cocaine at 
a hotel room where he could retrieve it. Investigators set 
up a reverse sting on May 19, 2004, planting the kilo-
gram in a hotel room in Alexandria. When one of Thom-
as' associates, Greta Frank, came to the room and  
[***8] retrieved the cocaine, she was arrested. 

Search warrants were executed between May and 
July 2004. Recovered from Miller's house and his aunt's 
house (which Miller frequently used) were tools of the 
drug trade, including drug packaging materials and two 
bulletproof vests. Recovered from Thomas' apartment 
were a digital scale, counterweights, small empty ziploc 
bags and ziploc bags containing 0.41 grams of cocaine, a 
"Cocaine Handbook," and a telephone "bug" detector. 

On March 20, 2006, the grand jury returned a 
superceding 71-count indictment against Miller, Eiland, 
Thomas, and six co-defendants. Miller and Thomas were 
charged with conspiracy to distribute and possess with 
intent to distribute narcotics, 21 U.S.C. § 846; conspiracy 
to violate the RICO Act, 18 U.S.C. § 1962(d); distribu-
tion, possession, and attempted possession with intent to 
distribute ("PWID") narcotics, 21 U.S.C. §§ 841(a)(1), 
841(b)(1), 846; unlawfully using a communication facil-
ity, 21 U.S.C. § 843(b); conspiracy to commit murder, 
D.C. CODE §§ 22-1805a, 22-2101; and conspiracy to 
murder in aid of racketeering activity, 18 U.S.C. § 
1959(a)(5). Miller was also charged with engaging in a 
continuing criminal enterprise  [***9] ("CCE"), 21 
U.S.C. § 848(a)--(b). See also Eiland, 2013 U.S. App. 
LEXIS 25717 at *4. The district court denied the defense 
motions to suppress the wiretap evidence. United States 
v. Eiland, 398 F. Supp. 2d 160 (D.D.C. 2005). At the 
close of all the evidence, the district court granted the 
government's motion to dismiss two PWID counts and 
eight communication facility counts against Miller, as 
well as both murder conspiracy counts. 

The jury found Miller guilty of twenty-one counts of 
unlawfully using a communication facility, and not 
guilty of one count of possession with intent to distribute 
PCP and sixteen counts of unlawfully using a communi-
cation facility. The jury hung on the remaining charges 
against Miller, including narcotics conspiracy, RICO 
conspiracy, CCE, two counts of attempted PWID, and 
seven counts of unlawfully using a communication facil-
ity. Miller was sentenced after the jury in the second trial 
returned verdicts on the hung counts. See Eiland, 2013 
U.S. App. LEXIS 25717 at *7. The jury found Thomas 
guilty of narcotics conspiracy, RICO conspiracy, PWID 
cocaine, and ten counts of unlawfully using a communi-
cation facility; he was acquitted of the remaining count 
of unlawfully using a communication facility.  [***10] 

The district court sentenced Thomas to life imprisonment 
for narcotics conspiracy and RICO conspiracy, twenty 
years for PWID  [*370]   [**381]  cocaine, and four 
years for each communication facility offense, all to be 
served concurrently. The district court denied the defense 
motions for a new trial. See United States v. Eiland, 525 
F. Supp. 2d 37 (D.D.C 2007), rev'd on other grounds, 
United States v. Gaskins, 690 F.3d 569, 402 U.S. App. 
D.C. 262 (D.C. Cir. 2012); United States v. (Timothy) 
Thomas, 525 F. Supp. 2d 17 (D.D.C 2007). 
 
II.  

Overview Testimony. Miller and Thomas contend 
that the trial testimony of FBI Agents Daniel Sparks and 
Scott Turner and Detective Steven Hall (a former FBI 
Agent) ran afoul of this court's precedents limiting the 
permissible use of "overview" or "summary" witnesses 
and lay opinion testimony. They point to the testimony 
on (1) the procedures for obtaining wiretaps and search 
warrants; (2) the methods used to ensure the truthfulness 
of cooperating witnesses; (3) the nature of criminal en-
terprises and the techniques used to investigate them; and 
(4) the meaning and significance of wiretapped phone 
calls. This testimony, Miller and Thomas maintain, un-
fairly allowed the prosecution to bolster the strength  
[***11] of its case and deprived them of a fair trial. 
Properly understood, Miller's and Thomas' objections 
concern both overview and lay opinion testimony. Here, 
we address the former; we address the latter in Part III, 
infra. 

In United States v. Lemire, 720 F.2d 1327, 1348-49, 
232 U.S. App. D.C. 100 (D.C. Cir. 1983), this court iden-
tified three "obvious dangers" posed by "summary" tes-
timony: (1) "a jury will treat the summary as additional 
evidence or as corroborative of the truth of the underly-
ing testimony," (2) the testimony will result in "the subtle 
introduction of otherwise inadmissible evidence," and (3) 
the testimony will "provide an extra summation for the 
government that comes from the witness stand rather 
than the counsel's lectern." A clear illustration of these 
"obvious dangers" occurred in United States v. Moore, 
651 F.3d 30, 54-55, 397 U.S. App. D.C. 148 (D.C. Cir. 
2011), where Agent Sparks' trial testimony provided at 
the outset of the trial "an overview of the government's 
case, setting forth for the jury the script of the testimony 
and evidence the jury could expect the government to 
present in its case-in-chief" and "expressed his opinion, 
based on his training and experience, about the nature of 
the investigation conducted  [***12] in th[e] case." This 
court held his testimony "was improper in offering his 
non-expert opinions about the charged conspiracy and 
[the defendants], vouching for the reliability of the in-
vestigation and of the cooperating co-conspirator wit-
nesses the government planned to have testify at trial, 
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and discussing evidence that had yet to be introduced." 
Id. at 60. More generally, the court "condemn[ed]" the 
use of overview witnesses in criminal trials "[b]ecause a 
witness presenting an overview of the government's 
case-in-chief runs the serious risk of permitting the gov-
ernment to impermissibly 'paint a picture of guilt before 
the evidence has been introduced' and may never be in-
troduced." Id. (citation omitted) (quoting United States v. 
Griffin, 324 F.3d 330, 349 (5th Cir. 2003)). 

In Moore, the court set forth "clear direction" that 
"[t]he government remains free to call as its first witness 
a law enforcement officer who is familiar with the 
pre-indictment investigation or was otherwise personally 
involved," and such a witness may "provide relevant 
background information as to the investigation's duration 
and scope or the methods of surveillance, based on per-
sonal knowledge." Id. at 60-61.  [***13] Thus, in a nar-
cotics conspiracy prosecution, a government agent 
"could properly describe, based on his personal 
knowledge, how the gang investigation . . . was initiated, 
what law enforcement entities were involved, and what 
investigative  [*371]   [**382]  techniques were used." 
Id. at 61. On the other hand, the government agent could 
not (1) "present lay opinion testimony about investiga-
tive techniques in general and opine on what generally 
works and what does not," (2) "anticipate evidence that 
the government would hope to introduce at trial about the 
charged offenses," or (3) "express an opinion, directly or 
indirectly, about the strength of that evidence or the 
credibility of any of the government's potential witness-
es, including the cooperating co-conspirators." Id. 

Miller and Thomas contend that FBI Agent Sparks' 
testimony about procedures for obtaining search warrants 
and wiretaps, and similar testimony by FBI Agent 
Turner, "crossed the line by advancing the argument that 
multiple layers of court and prosecutor review served 
[as] an independent approval of the agents' conclusions 
of illegality." Appellants' Br. 54. In discussing search 
warrants, Sparks testified "we have to provide facts and 
justify  [***14] to a judge why we need to get a search 
warrant" and described how an application is "reviewed 
by the U.S. Attorney's Office, and then it goes to a Fed-
eral Magistrate Judge who reviews it to decide whether 
or not they'll issue a search warrant." Mar. 21, 2006 PM 
Trial Tr. at 14. Sparks also testified that a wiretap is "a 
court order that allows law enforcement to listen to and 
monitor private conversations," and that investigators 
prepare "daily reports that go to the U.S. Attorney's Of-
fice," as well as "a ten or fifteen day report to the Court," 
in order for the court to "monitor the status of the wire-
tap." Id. at 17-18. FBI Agent Turner described how a 
wiretap application is approved by the U.S. Attorney's 
Office, the Justice Department, and the FBI's legal coun-
sel before it is sent to a judge who "either authorizes or 

denies it." Mar. 22, 2006 AM Trial Tr. at 85. Although 
the "layering" testimony about multiple levels of approv-
al can be overdone in a manner that would substantiate 
Miller's and Thomas' concern, see United States v. Cun-
ningham, 462 F.3d 708, 712-15 (7th Cir. 2006), they 
raised no objection in the district court. Upon plain error 
review, see United States v. Olano, 507 U.S. 725, 
732-34, 736, 113 S. Ct. 1770, 123 L. Ed. 2d 508 (1993);  
[***15] United States v. Bailey, 319 F.3d 514, 521, 355 
U.S. App. D.C. 64 (D.C. Cir. 2003), we conclude that 
this testimony by Sparks and Turner was not so extreme 
as to suggest, in the absence of a limiting instruction, that 
the suspicions of investigators about the defendants were 
confirmed because the applications were subject to mul-
tiple layers of review; rather, the agents addressed the 
lawfulness of investigative conduct, which was not the 
same as evidence of a defendant's guilt. 

Miller and Thomas also contend that FBI Agent 
Sparks' testimony about the investigation of criminal 
enterprises in general was impermissible. This court has 
drawn a line between permissible lay opinion testimony 
under Federal Rule of Evidence 701 and expert opinion 
testimony under Rule 702. In Moore, 651 F.3d at 61, the 
court held that a government agent could not "present lay 
opinion testimony about investigative techniques in gen-
eral." Thus, "[a]n individual testifying about the opera-
tions of a drug conspiracy because of knowledge of that 
drug conspiracy . . . should be admitted as a lay witness; 
an individual testifying about the operations of a drug 
conspiracy based on previous experiences with other 
drug conspiracies . . . should  [***16] be admitted as an 
expert." United States v. (George) Wilson, 605 F.3d 985, 
1026, 390 U.S. App. D.C. 368 (D.C. Cir. 2010). The 
court has "drawn that line because knowledge derived 
from previous professional experience falls squarely 
'within the scope of Rule 702' and thus by definition out-
side of 701." United States v. Smith, 640 F.3d 358, 365, 
395 U.S. App. D.C. 95 (D.C. Cir. 2011) (quoting FED. R. 
EVID. 701(c)). 

 [*372]   [**383]  FBI Agent Sparks' testimony 
about criminal enterprises and investigative techniques 
appeared to be premised on his specialized knowledge as 
a criminal investigator, rather than his particularized 
knowledge of how the Miller/Eiland drug operation was 
investigated. As such, its admission was plainly errone-
ous. See Moore, 651 F.3d at 61; (George) Wilson, 605 
F.3d at 1026. Although this court had not decided Moore 
or (George) Wilson at the time of Miller's and Thomas' 
trial, the Supreme Court held in Henderson v. United 
States, 133 S. Ct. 1121, 1130-31, 185 L. Ed. 2d 85 
(2013), that an error need only be "plain" at the time of 
appellate consideration. In the district court, Miller and 
Thomas objected to Sparks' testimony with respect to 
how a criminal enterprise maintains secrecy, but not to 
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Sparks' overview of the investigative techniques used  
[***17] to infiltrate criminal enterprises. Regardless of 
whether the objection to the error was preserved as to all 
of Sparks' testimony, Miller and Thomas cannot show 
substantial prejudice. See Olano, 507 U.S. at 734; 
Kotteakos v. United States, 328 U.S. 750, 776, 66 S. Ct. 
1239, 90 L. Ed. 1557 (1946). As the court observed in 
Moore, Sparks might have qualified as an expert because 
he had been an FBI agent for over fifteen years and had 
served as the lead agent in five or six criminal enterprise 
investigations. See Moore, 651 F.3d at 61; Smith, 640 
F.3d at 366. 

On the other hand, the government acknowledges 
that Miller's and Thomas' objection to FBI Agent Sparks' 
vouching testimony is well taken, stating "this Court has 
since disapproved of the kind of testimony Sparks gave 
about the importance and handling of cooperators." Ap-
pellee's Br. 53 (citing Moore, 651 F.3d at 59-60). Sparks 
testified not only that cooperating witnesses are used 
because they are "easily accepted by the criminals that 
we're investigating" and "have access to the insiders," 
Mar. 21, 2006 PM Trial Tr. at 13-14, 20, but about how 
investigators ensure that cooperating witnesses are 
truthful, including checking to determine if what they say 
is consistent  [***18] with other evidence, such as "an 
autopsy report, or a crime scene report, or a police report, 
or airline reservations, or . . . a pen register, or . . . a 
wiretap . . . [to] get a sense whether or not they're telling 
the truth." Id. at 21-22. Moreover, Sparks testified -- in 
response to a series of questions from the prosecution 
impermissibly prompting answers that would invade the 
jury's right to make credibility determinations, see Unit-
ed States v. Boyd, 54 F.3d 868, 871-72 (D.C. Cir. 1995) 
-- that any cooperating witness who would testify at trial 
or on whom the government had relied in the instant case 
was a truth teller. 

Vouching testimony of this kind is impermissible 
because it manifests the "obvious danger[]" that "a jury 
will treat [a summary witness, particularly a government 
agent] as additional evidence or as corroborative of the 
truth of the underlying testimony." Lemire, 720 F.2d at 
1348. But Miller and Thomas have not shown the error 
affected their substantial rights, see Olano, 507 U.S. at 
734; Kotteakos, 328 U.S. at 776, because any prejudice 
from the vouching testimony was adequately mitigated. 
See United States v. Brown, 508 F.3d 1066, 1074, 378 
U.S. App. D.C. 369 (D.C. Cir. 2007). The district  
[***19] court instructed the jurors that they were "the 
sole judges of the credibility of the witnesses," and they 
"alone [we]re to determine whether to believe any wit-
ness and the extent to which any witness should be be-
lieved." May 25, 2006 PM Trial Tr. at 15. Testimony 
from the government's primary cooperating witness, Ty-
rone, was heavily impeached on cross-examination. See 

Part V infra. And, on the counts on which the jury re-
turned guilty verdicts, as in Moore, 651 F.3d at 61, there 
was overwhelming  [*373]   [**384]  evidence of 
Miller's and Thomas' guilt, independent of any coopera-
tor testimony, in view of the numerous taped phone con-
versations and the four kilograms of cocaine seized from 
Tyrone that incriminated both Miller and Thomas. 
 
III.  

Lay Opinion Testimony. Miller's and Thomas' 
challenge to the lay opinion testimony by FBI Agents 
Sparks and Turner and Detective Hall focuses on the 
witnesses' interpretation of the recorded phone conversa-
tions. The government's suggestion that this challenge 
was not preserved because Miller and Thomas fail to 
describe specific instances that "actually led to the intro-
duction of damaging evidence against them," Appellee's 
Br. 54 (citing United States v. Hall, 370 F.3d 1204, 1209 
n.4, 361 U.S. App. D.C. 480 (D.C. Cir. 2004)),  [***20] 
is not well taken. All of the taped phone calls were ad-
mitted into evidence and incriminating tapes were played 
at trial. On appeal, Miller and Thomas renew their objec-
tions in the district court that portions of the interpreta-
tive testimony lacked a foundation or basis. See Appel-
lants' Br. 49-50, 53. 

In United States v. Hampton, 718 F.3d 978, 981-82, 
405 U.S. App. D.C. 328 (D.C. Cir. 2013), the court held 
that the district court abused its discretion by admitting 
lay opinion testimony by a government agent that did not 
satisfy the requirements of Rule 701. The court empha-
sized that "[e]nforcement of Rule 701's criteria . . . en-
sures that the jury has the information it needs to conduct 
an independent assessment of lay opinion testimony." Id. 
at 981. "Judicial scrutiny of a law-enforcement witness's 
purported basis for lay opinion is especially important 
because of the risk that the jury will defer to the officer's 
superior knowledge of the case and past experiences with 
similar crimes." Id. at 981-82. Because the government 
agent's testimony was broadly based on his "'knowledge 
of the entire investigation,'" the court concluded that "the 
jury had no way of verifying [the agent's] inferences or 
of independently  [***21] reaching its own interpreta-
tions." Id. at 983 (quoting United States v. Grinage, 390 
F.3d 746, 750 (2d Cir. 2004)); accord United States v. 
Albertelli, 687 F.3d 439, 450 (1st Cir. 2012); United 
States v. Garcia, 413 F.3d 201, 212-13 (2d Cir. 2005); 
Grinage, 390 F.3d at 750-51. 

FBI Agents Sparks and Turner and Detective Hall 
offered their lay opinions regarding the meaning and 
"significance" of certain wiretapped phone conversa-
tions. Turner testified over several days, often opining 
based on "the overall state of the investigation," his 
"overall knowledge of the investigation," his "percep-
tions in this case," and other similarly general bases. See, 
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e.g., May 23, 2006 PM Trial Tr. at 26. He also testified 
about the meaning of coded language in phone conversa-
tions, id. at 51, although "[i]n this case we didn't really 
see any consistent use of any code words indicating any 
drugs," id. at 53. Sparks and Detective Hall likewise in-
terpreted the meaning of recorded phone conversations 
based on their "knowledge of the overall investigation," 
or similar generalized bases, such as "knowledge that 
[they] received in this investigation," and "the wiretap in 
general." See, e.g., Apr. 24, 2006 AM  [***22] Trial Tr. 
at 38-39, 45. 

Admission of the government agents' interpretative 
lay opinion testimony was plain error under Hampton. 
Their interpretations of non-coded language was errone-
ously admitted because they did not set forth the specific 
bases (events, other calls, seizures of contraband, etc.) 
upon which their opinions rested -- other than broad 
claims about knowledge they had gained from the inves-
tigation. See Hampton, 718 F.3d at 981-82. This gave the 
jury no effective way to evaluate their opinions. But, 
unlike in Hampton, the  [*374]   [**385]  error was 
not substantially prejudicial. See id. at 984 (citing 
Kotteakos, 328 U.S. at 765). The prejudice in Hampton 
was apparent from the absence of other evidence to sup-
port the convictions. There, the government pointed to 
no "money, drugs, weapons, or other evidence seized by 
law-enforcement personnel that could be tied to Hamp-
ton's alleged role in the conspiracy." Id. Here, the oppo-
site is true: the government points to the seized evidence, 
most particularly to the four kilograms of cocaine seized 
from Tyrone's car that were tied to Miller and Thomas 
not only through Tyrone's testimony but also by the con-
sensually recorded phone conversations between  
[***23] Thomas and Tyrone that were not interpreted by 
government agents at trial. 
 
IV.  

Co-Conspirator Statements. Miller and Thomas 
contend that the district court erred by permitting Melvin 
Wider to testify regarding conversations he had with 
Eiland and Robert Bryant (neither of whom was a de-
fendant in the first trial) because these conversations 
were made neither during nor in furtherance of a con-
spiracy, and thus constituted inadmissible hearsay. We 
agree. See United States v. Celis, 608 F.3d 818, 843, 391 
U.S. App. D.C. 112 (D.C. Cir. 2010). 

Under Federal Rule of Evidence 801(d)(2)(E), a 
statement is not hearsay if it "is offered against an op-
posing party and . . . was made by the party's cocon-
spirator during and in furtherance of the conspiracy." 
FED. R.EVID. 801(d)(2)(E). Statements are made in fur-
therance of a conspiracy if they "can reasonably be in-
terpreted as encouraging a co-conspirator or other person 
to advance the conspiracy, or as enhancing a 

co-conspirator or other person's usefulness to the con-
spiracy." United States v. Tarantino, 846 F.2d 1384, 
1412, 269 U.S. App. D.C. 398 (D.C. Cir. 1988). Such 
statements include "those that keep a coconspirator up-
dated on the status of the business, motivate a cocon-
spirator's continued  [***24] participation, or provide 
background information on key conspiracy members." 
United States v. Carson, 455 F.3d 336, 367, 372 U.S. 
App. D.C. 251 (D.C. Cir. 2006) (citations and internal 
quotation marks omitted). On the other hand, "mere nar-
ratives of past successes and failures" or "a conspirator's 
casual comments to people outside or inside the conspir-
acy" are not admissible under Rule 801(d)(2)(E). Tar-
antino, 846 F.2d at 1412 (internal quotation marks omit-
ted). 

Wider met Eiland and Bryant while they were all 
incarcerated in the Montgomery County (Maryland) jail 
in 2005 after Eiland and Bryant had been arrested and 
charged in the Miller/Eiland drug conspiracy. At that 
time, Wider had pleaded guilty to a different RICO con-
spiracy than was charged in the instant case, and he was 
cooperating with law enforcement officials. According to 
Wider, Eiland and Bryant told him about Bryant provid-
ing PCP to Miller, Thomas' involvement in the Phoenix 
cocaine transaction, and Miller's involvement in a private 
investigative service that Wider claimed was used as a 
front for a murder-for-hire operation. The prosecution 
proffered that Wider had been enlisted in the conspiracy 
while incarcerated by helping Bryant make contact  
[***25] with a woman in Kansas City named Shantel 
who had previously obtained cell phones and stored 
drugs for Bryant, and by assisting Miller, Eiland, and 
Corey Moore in contacting Bryant while incarcerated, in 
violation of a separation order. The district court denied 
Thomas' motion to exclude Wider's testimony, ruling it 
was admissible under Rule 801(d)(2)(E). 

The admission of Wider's testimony was error, not 
because of lack of independent evidence of a conspiracy, 
but because none of the statements to Wider by Eiland or 
Bryant can be construed as in furtherance  [*375]   
[**386]  of the conspiracy, which ended in September 
2004, several months before any of the statements were 
made to Wider. There is no evidence that either Eiland or 
Bryant did anything after their respective August and 
October 2004 arrests to carry out the goals of the con-
spiracy, and their statements cannot "plausibly be inter-
preted" as advancing the conspiracy. United States v. 
Edmond, 52 F.3d 1080, 1111, 311 U.S. App. D.C. 235 
(D.C. Cir. 1995). Rather, the co-conspirators' statements 
recounted "past victories and losses" and were "casual 
comments," Tarantino, 846 F.2d at 1412, or "idle chat-
ter," see Carson, 455 F.3d at 366-67. The government' 
suggestion that  [***26] statements recounted by Wider 
describing the conspiracy's drug trafficking and other 
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illegal activities were made in furtherance of the con-
spiracy because they "'updated' Wider about the status of 
the drug trafficking business, and provided 'background 
information' on the conspiracy's members," Appellee's 
Br. 63 (quoting Carson, 455 F.3d at 367), ignores the 
temporal element of the conspiracy and the absence of 
any evidence the speakers were attempting to induce 
Wider to join or provide assistance to the terminated 
conspiracy, as occurred in United States v. Shores, 33 
F.3d 438, 444 (4th Cir. 1994). The other cases cited by 
the government involved on-going conspiracies, United 
States v. Martinez, 430 F.3d 317, 327 (6th Cir. 2005), or 
statements by one co-conspirator to another, United 
States v. Weaver, 507 F.3d 178, 183 (3d Cir. 2007); 
Carson, 455 F.3d at 367. 

Despite the error, there was no substantial prejudice 
to either Miller or Thomas. See Kotteakos, 328 U.S. at 
776. Wider's testimony that inculpated Miller related to 
counts that were either dropped by the prosecution be-
fore the case was submitted to the jury or on which the 
jury did not convict him, namely Counts 1-7, 68, and  
[***27] 69. Wider's testimony that inculpated Thomas 
related to the four-kilogram Phoenix cocaine transaction 
and was cumulative of other evidence. 
 
V.  

Cross-Examination of Cooperating Witness. Mil-
ler and Thomas also contend that the district court 
abused its discretion by limiting cross-examination of 
Tyrone and thereby violated their confrontation rights 
under the Sixth Amendment. We find neither an abuse of 
discretion, see United States v. White, 116 F.3d 903, 919, 
325 U.S. App. D.C. 282 (D.C. Cir. 1997), nor constitu-
tional error. 

The Sixth Amendment guarantees a criminal de-
fendant the right to cross-examine the witnesses called 
against him. Delaware v. Van Arsdall, 475 U.S. 673, 
678, 106 S. Ct. 1431, 89 L. Ed. 2d 674 (1986). Although 
the Confrontation Clause guarantees an opportunity for 
effective cross-examination, "trial judges retain wide 
latitude . . . to impose reasonable limits on such 
cross-examination." Id. at 679. "The Confrontation 
Clause is violated only when the court bars a legitimate 
line of inquiry that 'might' have given the jury a 'signifi-
cantly different impression of [the witness's] credibility.'" 
United States v. Hayes, 369 F.3d 564, 566, 361 U.S. App. 
D.C. 364 (D.C. Cir. 2004) (alteration in original) (quot-
ing Van Arsdall, 475 U.S. at 680). 

Under Federal Rule of Evidence 608(b),  [***28] a 
party may inquire on cross-examination about "specific 
instances of a witness's conduct in order to attack or 
support the witness's character for truthfulness," so long 
as the specific instances of conduct "are probative of the 

character for truthfulness or untruthfulness." FED. R. 
EVID. 608(b). Additionally, "evidence that would contra-
dict [a witness's] trial testimony, even on a collateral 
subject," is ordinarily probative because it "would un-
dermine [the witness's] credibility as a witness  [*376]   
[**387]  regarding facts of consequence." United States 
v. Fonseca, 435 F.3d 369, 375, 369 U.S. App. D.C. 257 
(D.C. Cir. 2006). In considering whether a topic is pro-
bative of untruthfulness, the district court "is guided by 
several factors, including whether the instances of prior 
untruthfulness bore some similarity to the conduct at 
issue, whether or not they were remote in time, whether 
they were cumulative of other evidence, and whether 
there was some likelihood they happened." United States 
v. Simonelli, 237 F.3d 19, 23 (1st Cir. 2001); accord 
United States v. Morrison, 98 F.3d 619, 628, 321 U.S. 
App. D.C. 170 (D.C. Cir. 1996). It is within the district 
court's discretion to balance these factors to decide 
whether the conduct at issue is sufficiently  [***29] 
probative of the witness's character for untruthfulness to 
be admitted under Rule 608. See Morrison, 98 F.3d at 
628. 

At trial, the defense sought to cross-examine Tyrone 
regarding his kidnaping trial in St. Louis in 1975. In that 
trial, the district court had ordered a psychological eval-
uation of Tyrone. See United States v. (Tyrone) Thomas, 
536 F.2d 274, 275 (8th Cir. 1976). After the district 
court had found Tyrone was incompetent to stand trial in 
view of a diagnosis that he suffered from paranoid 
schizophrenia, two doctors who subsequently reex-
amined him "observed a revealing and sudden improve-
ment in [Tyrone's] behavior after the first competency 
hearing." Id. at 276. One psychiatrist concluded that Ty-
rone "had simply succeeded in fooling the psychiatrists 
at the outset," and a psychologist testified that Tyrone 
had admitted to her that he had feigned his mental ill-
ness. Id. Cross-examination about his 1975 criminal trial 
was proper, appellants maintain, under Federal Rule of 
Evidence 608(b) as probative of Tyrone's character for 
untruthfulness, because it would "show that Tyrone had 
attempted to perpetrate a fraud on the federal court in St. 
Louis." Appellants' Br. 67. The district  [***30] court 
ruled "[i]t's so extraneous, and so beyond anything be-
yond the pale, I'm not going to allow it." Apr. 3, 2006 
PM Trial Tr. at 51. 

The defense also sought to cross-examine Tyrone 
about his alleged attempt to shoot someone when he was 
13 years old (in approximately 1961) in order to impeach 
his testimony on direct examination that he "started hav-
ing a lot of problems when [he] came back from Vi-
etnam," including drug use, several run-ins with the law, 
and the onset of post-traumatic stress disorder ("PTSD"). 
Mar. 29, 2006 PM Trial Tr. at 40. When the prosecution 
objected to the question, counsel for Corey Moore ar-
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gued "[t]he government opened the door when [it] elic-
ited from [Tyrone] that all of this criminal activity was 
the result of [PTSD] in Viet Nam [sic]. We had a basis 
by his own admission to say there was conduct that pre-
ceded [that]." Apr. 3, 2006 PM Trial Tr. at 84. The dis-
trict court, which treated any defense objection as an 
objection by all defendants, sustained the prosecution's 
objection. 

We hold that the district court did not abuse its dis-
cretion in prohibiting these two lines of questioning on 
cross-examination. Not only were the events over thirty 
years old, the  [***31] suggestion that Tyrone had at-
tributed all of his criminal behavior to his experiences in 
Vietnam is incorrect. The probativeness of the inquiry 
into what happened at the 1975 trial was diluted both by 
its remoteness in time, see, e.g., United States v. Augus-
tin, 661 F.3d 1105, 1128 (11th Cir. 2011), and by the 
fact that the cross-examination would have been based 
on accusations, not a prior judicial finding Tyrone had 
lied in 1975 about his mental state. Compare United 
States v. Whitmore, 359 F.3d 609, 620, 360 U.S. App. 
D.C. 257 (D.C. Cir. 2004), with Morrison, 98 F.3d at 
628. See generally (Tyrone) Thomas, 536 F.2d at 
275-77. Similarly, even if inquiry into Tyrone's attempt 
to shoot someone when  [*377]   [**388]  he was 13 
years old would have been impeach-
ment-by-contradiction, because "[t]he evidence of Ty-
rone's violent juvenile conduct directly contradicted his 
testimony that his criminal activity was caused by 
[PTSD] stemming from his service in Vietnam," Appel-
lants' Br. 71, any contradiction would have been ambig-
uous because Tyrone had not testified on direct examina-
tion that he had never engaged in criminal misconduct 
prior to serving in Vietnam; on cross-examination he 
explained he had claimed only that his "criminal  
[***32] involvement was principally related to [his] 
coming back from Viet Nam [sic]." Apr. 3, 2006 PM 
Trial Tr. at 82 (emphasis added). 

We also hold that the district court's limitation on 
Tyrone's cross-examination did not violate Miller's or 
Thomas' Sixth Amendment rights. They maintain "[t]he 
cross[-examination] that was not permitted would have 
been 'almost unique in its detrimental effect on [Ty-
rone's] credibility.'" Appellants' Br. 73 (quoting United 
States v. Cuffie, 80 F.3d 514, 518, 317 U.S. App. D.C. 38 
(D.C. Cir. 1996)). But at trial defense counsel attacked 
Tyrone's credibility by cross-examining him about nu-
merous other instances of prior misconduct, including 
arrests, violating conditions of release, and lying to law 
enforcement and a bankruptcy court. Under the circum-
stances, there is no basis to conclude that a reasonable 
jury would have "received a significantly different im-
pression of [Tyrone's] credibility had [defense] counsel 

been permitted to pursue [the] proposed line[s] of 
cross-examination." Van Arsdall, 475 U.S. at 680. 
 
VI.  

Sufficiency of Evidence. Thomas contends there 
was insufficient evidence to convict him of Count 33 and 
Racketeering Act 5(a). Count 33 charged Miller and 
Thomas with  [***33] unlawfully using a communica-
tion facility, that is, a telephone, on or about March 5, 
2004 at 12:30 p.m., to facilitate the conspiracy to unlaw-
fully distribute or possess with intent to distribute heroin, 
cocaine, crack cocaine, and PCP. Racketeering Act 5(a) 
charged them with unlawfully using a communication 
facility, that is, a telephone, to facilitate the unlawful 
distribution of PCP in the RICO conspiracy. This court 
"review[s] the evidence of record de novo, considering 
that evidence in the light most favorable to the govern-
ment, and affirm[s] a guilty verdict where 'any rational 
trier of fact could have found the essential elements of 
the crime beyond a reasonable doubt.'" United States v. 
Wahl, 290 F.3d 370, 375, 351 U.S. App. D.C. 284 (D.C. 
Cir. 2002) (quoting Jackson v. Virginia, 443 U.S. 307, 
319, 99 S. Ct. 2781, 61 L. Ed. 2d 560 (1979)). 

The essential elements of unlawfully using a com-
munication facility are: (1) knowing or intentional use; 
(2) of a communication facility; (3) in committing or in 
causing or facilitating the commission of any act consti-
tuting a drug-related felony. 21 U.S.C. § 843(b). The 
evidence showed that at 12:29 p.m. on March 5, 2004, 
Miller called Thomas, and when Thomas answered his 
phone Miller told him  [***34] that although he was 
"running a little behind" he "wanted to see [Tyrone] an-
yway." Miller asked Thomas whether Miller could "hol-
lar [sic] at" Tyrone; Thomas replied, "Alright." The next 
voice on the tape is Tyrone's. Miller proceeded to tell 
Tyrone: "I want to see you because I got something, 
something for you. Information." Miller and Tyrone ar-
ranged to meet. Other recorded phone calls and Tyrone's 
trial testimony established that Tyrone met Miller on 
March 5, 2004, to arrange for the transporting of PCP to 
Kansas City. Although Tyrone testified at trial that Mil-
ler initially contacted him to arrange transport of PCP "in 
or around . . . February of 2004" (when Tyrone was still 
in Atlanta), Mar. 28, 2006 PM Trial Tr. at 42, viewing 
the evidence most favorably to  [*378]   [**389]  the 
government indicates that the face-to-face meeting be-
tween Miller and Tyrone was arranged during the rec-
orded phone calls on March 5, 2004. See Wahl, 290 F.3d 
at 375. Tyrone testified that this meeting took place at 
Thomas' residence in the District of Columbia, that 
Thomas was present at the time, and that at the meeting 
Miller told Tyrone he was to take a batch of "no good" 
PCP to Robert Bryant in Kansas City. Thomas'  [***35] 
presence at the meeting is partially corroborated by an-
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other taped phone call on March 5, 2004 in which Miller 
told Thomas that he was "downstairs." 

Thomas maintains that "the fact that [he] was with 
Tyrone, answered the phone and then handed the phone 
to Tyrone, does not permit a jury to find beyond a rea-
sonable doubt that [he] knowingly facilitated the distri-
bution of PCP through the use of the telephone." Appel-
lants' Br. 108. Mere association is not enough. See id. 
(citing United States v. Webster, 639 F.2d 174, 188 (4th 
Cir. 1981)). Although the question is close, we hold that 
the evidence was sufficient when viewed in the context 
of Miller's and Thomas' activities. The evidence estab-
lished that they had used Tyrone as a drug courier prior 
to March 5th. This context would permit a reasonable 
inference that Thomas knew what Miller had in mind 
when he asked Thomas to "hollar [sic] at" Tyrone. 
Viewed most favorably to the government, the evidence 
sufficed to show, given the nature of Miller's and Thom-
as' drug-related activities, that Thomas knew that the 
purpose of the March 5, 2004 meeting was to arrange for 
the interstate transport of illegal drugs, and he helped to 
arrange it by  [***36] his use of a phone, even assuming 
his knowing use of a phone on March 5, 2004 may have 
played a comparatively small part in facilitating the 
transaction. 
 
VII.  

Unredacted and Unplayed Tapes to Jury. Prior to 
commencement of the jury deliberations, the district 
court addressed which tape recordings should be sent to 
the jury. All the tapes had been admitted into evidence, 
see (Timothy) Thomas, 525 F. Supp. 2d at 34, but only 
certain tapes were played for the jury during the trial and 
some of those were played selectively, with the prosecu-
tion stopping the tape recording in accordance with an 
agreement with defense counsel. At the conclusion of the 
presentation of evidence, defense counsel, who were not 
in agreement whether all of the recorded calls should be 
sent to the jury, requested the district court to allow them 
the opportunity to request redaction of any tapes sent to 
the jury that had not been played during the trial. The 
district court granted the defense request, ruling that "if a 
call that wasn't played in the courtroom is going to go to 
the jury, [the defense must] know[] about it, and if it has 
something that should be redacted, [the defense] can get 
it redacted." May 22,  [***37] 2006 AM Trial Tr. at 
132-33. The district court also instructed the jury that it 
would receive "computer dis[c]s of all the calls that were 
actually played during the trial," and that if the jury 
"want[ed] to listen to additional calls . . . [it should] 
[s]end a note to the Court" and "[t]he Court will then 
discuss the note and/or request with counsel and make 
arrangements for the jury to inspect the specific item of 

evidence that the jury has requested." May 25, 2006 PM 
Trial Tr. at 77-78. 

When the prosecution provided defense counsel with 
the two CDs containing recorded calls, however, an ac-
companying letter stated that "the audio files were copied 
as they were originally intercepted," the government 
"could not redact or copy only a portion of a call," and, 
consequently, "any self-censorship that the prosecution  
[*379]   [**390]  or the defendants employed during 
the trial will not occur if the jury chooses to listen to 
those calls." The letter suggested defense counsel confer 
with their clients "and if this needs to be addressed with 
the Court, we should do so before the Court provides the 
jury with the 2 CDs." The record does not indicate that 
either the prosecution or defense counsel brought the  
[***38] non-redaction circumstance to the district court's 
attention before the CDs were sent to the jury. Miller's 
trial counsel's "recollection is that he objected to the 
'calls played [on the] CD' going back to the jury without 
redaction," Appellants' Br. 88 n.59, but this occurred 
before the district court's ruling, when defense counsel 
were not in agreement about which calls should go to the 
jury. In addition to the unredacted calls played at trial, 
unplayed calls were also on the CDs that were sent to the 
jury. See id. at 87; Appellee's Br. 83 n.79. 

Miller and Thomas contend the submission of unre-
dacted and unplayed taped phone calls to the jury was 
reversible error. They suggest the circumstances are sim-
ilar to those in United States v. Lampkin, 159 F.3d 607, 
333 U.S. App. D.C. 17 (D.C. Cir. 1998); United States v. 
Cunningham, 145 F.3d 1385, 330 U.S. App. D.C. 315 
(D.C. Cir. 1998); and United States v. Noushfar, 78 F.3d 
1442 (9th Cir. 1996). These cases involved violations of 
the Confrontation Clause. Lampkin, 159 F.3d at 613-14; 
Cunningham, 145 F.3d at 1393; see also Noushfar, 78 
F.3d at 1445. Any statements in the unplayed phone 
conversations made during and in furtherance of the drug 
conspiracy, see FED. R. EVID. 801(d)(2)(E),  [***39] 
could be admitted without violating the Confrontation 
Clause. See Carson, 455 F.3d at 365 (citing Bourjaily v. 
United States, 483 U.S. 171, 182-84, 107 S. Ct. 2775, 97 
L. Ed. 2d 144 (1987)); see also Crawford v. Washington, 
541 U.S. 36, 56, 124 S. Ct. 1354, 158 L. Ed. 2d 177 
(2004). None of the eight unplayed phone calls identified 
by Miller and Thomas was consensually recorded, and 
therefore "cannot be deemed 'testimonial' as the speakers 
certainly did not make the statements thinking that they 
'would be available for use at a later trial.'" United States 
v. Hendricks, 395 F.3d 173, 181, 46 V.I. 704 (3d Cir. 
2005) (quoting Crawford, 541 U.S. at 52). The holding 
in Noushfar, 78 F.3d at 1445, that the "tapes went to the 
jury room in violation of [Federal] Rule [of Criminal 
Procedure] 43," is inconsistent with this court's holding 
that "tape replaying [is] not a stage of trial implicating 
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the confrontation clause or Rule 43(a)," United States v. 
Sobamowo, 892 F.2d 90, 97, 282 U.S. App. D.C. 74 
(D.C. Cir. 1989). 

Sending the unplayed and unredacted played phone 
calls to the jury, however, violated the district court's 
ruling that only portions of played calls were to be sent 
to the jury and, as to unplayed calls requested by the ju-
ry, the defense would have an opportunity to seek redac-
tions.  [***40] Cf. Dallago v. United States, 427 F.2d 
546, 555, 138 U.S. App. D.C. 276 (D.C. Cir. 1969). This 
error by the prosecution, avoidable through the exercise 
of reasonable diligence, was fundamentally unfair. The 
defense was deprived of the benefit of the district court's 
ruling that only the played portions of calls were initially 
to be sent to the jury and that if the jury were to request 
unplayed calls, the defense would have the opportunity 
to seek redactions. Also, to the extent the jury received 
on the CDs a biased sampling of unplayed calls that the 
prosecution had intended to play at trial, the defense was 
caught off guard and no longer had the ability to place 
the unplayed calls in context or otherwise try to mitigate 
their weight for the jury. 

Although the error was obviously serious because it 
involved a violation of the district court's ruling, Miller 
and Thomas fail to demonstrate the error had a "substan-
tial and injurious effect or influence in  [*380]   
[**391]  determining the jury's verdict." Kotteakos, 328 
U.S. at 776. The eight examples of unplayed calls sent to 
the jury that Miller and Thomas maintain were inculpa-
tory include only one (# 8627) that may have warranted 
redaction in view of the foul language used  [***41] by 
Miller and Eiland. But given the extensive use of foul 
language in the recorded phone calls, this one instance is 
insufficient to constitute substantial prejudice. Sending 
the unredacted tapes that were only partially played at 
trial to the jury also caused no substantial prejudice; the 
references to Thomas' time in prison and what his brief 
describes as the "shanking" of another inmate, Appel-
lants' Br. 86, were brief and too obscure to discern their 
meaning. 
 
VIII.  

Responses to Jury Notes. After commencement of 
the jury's deliberations, the jury sent a series of notes to 
the district court. Miller and Thomas renew the defense 
objections to the district court's responses to six jury 
notes, contending that by allowing itself to be enlisted in 
the fact-finding process, the district court usurped the 
jury's exclusive role and thereby deprived them of their 
Sixth Amendment right to trial by jury. They rely princi-
pally on United States v. Ayeni, 374 F.3d 1313, 362 U.S. 
App. D.C. 488 (D.C. Cir. 2004), where this court held 
that the district court had abused its discretion by permit-
ting counsel for both parties to make supplemental ar-

guments to the jury in response to its factual questions 
after it had begun deliberating.  [***42] Miller and 
Thomas maintain the situation at their trial was even 
worse because the district court placed its imprimatur on 
the prosecution's effort to supply the jury with what the 
prosecution deemed to be the correct answers to the ju-
ry's factual inquiries. In their view, "the [district] court 
did not . . . independently determine that these calls were 
the ones at issue," but instead "simply took the govern-
ment's word for [it]." Appellants' Br. 38. 

Jury Note 1. On May 30, 2006, the second day of 
deliberations, the jury sent a note stating there was an 
"error in the verdict form [and] the indictment." The note 
stated that phone calls for communication facility of-
fenses Counts 19, 20, and 21 were "listed as" taking 
place on specific dates and times in the verdict form and 
the indictment, but for each count "no such call exists." 
The jury asked the district court whether the counts were 
"meant to be" particular recorded phone calls (which the 
jury identified for each count by "activation [numbers]") 
that had been entered into evidence at trial. For example, 
the jury note stated: "Count 20 -- listed as Feb. 20, 2004 
9:51 p.m. [N]o such call exists. Is this meant to be acti-
vation # 527 at  [***43] 9:51 a.m.?" (emphasis added). 
The jury asked similar specific questions for Counts 19 
and 21. Over defense objection to the district court's 
proposed response as improperly amending the indict-
ment, the district court responded "yes" as to each count. 

Jury Note 2. On May 31, 2006, the jury asked for 
"clarification of the verdict form" and posed two differ-
ent kinds of questions in its note to the district court. 
First, the jury asked whether the times and dates of 
phone calls listed in communication facility offenses 
Counts 34, 40, and 45 were "meant to be" particular rec-
orded phone calls entered into evidence. For example, 
the jury note stated: "Count 34 -- listed [on the verdict 
form] as March 5, 2004 10:43 a.m. No such call exists. Is 
this meant to be call # 2877 on March 6, 2004 10:43 a.m. 
[which date and time is listed in the indictment]?" (em-
phasis added). The jury asked similar specific questions 
about Counts 40 and 45 regarding a.m./p.m. and 
2-minute differences, respectively. The jury note also 
stated: "Count 41 -- listed  [*381]   [**392]  [in the 
indictment and verdict form] as March 10, 2004 11:37 
am. We can find no such call. Please advise on the loca-
tion or corrected call [number]." Over defense  [***44] 
objections to impermissible variances between the evi-
dence and the indictment, the district court answered 
"yes" as to counts 34, 40, and 45. As to Count 41, the 
district court stated: "The answer is that activation # 
3594, March 10, 2004, at 11:37 a.m. was introduced into 
evidence and played in Court, but was inadvertently not 
included in those previously provided to the jury. It is 
now provided." 
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Jury Notes 3 & 4. At 9:30 a.m. on June 1, 2006, the 
jury asked about phone calls listed in communication 
facility offenses Counts 57, 59, and 62. The jury note 
stated: Count 57 was "listed [in the indictment and the 
verdict form] as April 7, 2004 7:09 p.m." but "[n]o such 
call exists." "Is this meant to be call # 8459 at April 7, 
2004 7:07 p.m.?" As to Counts 59 and 62, the jury note 
stated that "no . . . call exists" for the date and time listed 
in the verdict form and asked the district court: "Please 
advise to the intended call." At 11 a.m., the jury sent a 
fourth note asking about phone calls listed in communi-
cation facility offenses in Counts 46, 47, and 63-67. As 
to the dates and times listed in the verdict form for 
Counts 46, 47, and 63, the jury note stated: "No such 
call[s]  [***45] exist[]," and asked: Were Counts 46, 47, 
and 63 "meant to be," respectively, activation numbers 
5659, 5830, and 13554? For Count 64, listed in the in-
dictment as occurring on or about May 4, 2004 5:24 p.m, 
"[t]wo such call[s] exist[]. Is this meant to be call # 
13556 May 4, 2004 5:25 p.m. or call # 980 May 4, 2004 
at 5:24 p.m.?" (emphasis added). As to Counts 65, 66 
and 67, the fourth note stated: "[P]lease provide activa-
tion [numbers] for each count as it is unclear which calls 
are intended or whether we have not been provided with 
these calls." Over defense objections that identifying 
specific calls was "moving into their deliberations" and 
"guid[ing] the jury," the district court responded "yes" 
for Counts 46, 47, 57, and 64. As to Counts 59 and 62, 
the district court responded: "The answer is that activa-
tion # [8806 and 13472] . . . [were] introduced into evi-
dence and played in Court." On Counts 63, 65, 66, and 
67, the district court stated for each Count: "The answer 
is that count [x] refers to consensual call [# y] on [z 
date], which was introduced into evidence and played in 
Court." For example, the district court stated: "The an-
swer is that count 65 refers to consensual call  [***46] 
#T-47 on May 8, 2004 at 4:40 p.m., which was intro-
duced into evidence and played in Court." 

Jury Note 5. On June 6, 2006, the jury asked about 
Racketeering Act 10(a), which the indictment listed as 
occurring "[o]n or about May 4, 2004." The jury note 
stated: "Two activations exist at this period in time (May 
4, 2004), please clarify if this refers to activation # 980 
[call at 5:24 p.m.] or T46 [call at 4:42 p.m.]?" (emphasis 
added) Over defense objection that answering the ques-
tion would be improper since neither the indictment nor 
the verdict form referred to a specific call in Racketeer-
ing Act 10(a) and would delve into "what members of 
the grand jury meant when they indicted this case," June 
6, 2006 AM Trial Tr. at 8, the district court told the jury: 
"The answer is activation # T46." 

Jury Note 6. On June 14, 2006, the jury note asked 
the district court to "clarify the intended activation num-
bers" for Racketeering Acts 6(g) and 6(h), and to "please 

provide activation numbers for each call in [Racketeer-
ing] Acts 8, 9, & 10 as it is not clear for each of the 
[twenty-seven] subparts which call is intended." Defense 
counsel renewed their objection and moved for a mistrial 
on the ground  [***47] the district court's specific re-
sponses "allow[ed] the government an additional oppor-
tunity to argue their position to th[e] jury, the likes  
[*382]   [**393]  of which the defense cannot respond 
to." June 14, 2006 AM Trial Tr. at 16. Overruling the 
objection and denying a mistrial, the district court told 
the jury that Racketeering Acts 6(g) and 6(h) "are in-
tended to allege activations 3591 for (g) and 3594 for 
(h)" and listed the "alleged activation numbers" for 
Racketeering Act sub-parts 8(a), 8(c)--(e), 8(g)--(o), 
9(a)--(d), 9(f), and 10(c). The district court also told the 
jury that "activation 9860 in [Racketeering Act] 9(b) . . . 
was introduced into evidence but was not played in 
court, and it is now provided to the jury," and that Rack-
eteering Acts 9(e) and 8(f) did "not involve an activa-
tion." 

We observe preliminarily that Miller and Thomas 
present no argument in support of their Fifth Amendment 
due process claim, which appears only in an argument 
heading, and consequently it is not preserved. See United 
States v. Hall, 370 F.3d 1204, 1209 n.4, 361 U.S. App. 
D.C. 480 (D.C. Cir. 2004). Further, we need not address 
their contention that some responses to the jury notes 
resulted in an improper amendment of the superceding  
[***48] indictment, see generally United States v. Man-
gieri, 694 F.2d 1270, 1277, 224 U.S. App. D.C. 295 
(D.C. Cir. 1982) (quoting Gaither v. United States, 413 
F.2d 1061, 1071, 134 U.S. App. D.C. 154 (D.C. Cir. 
1969)); see also United States v. Dickerson, 705 F.3d 
683, 694 (7th Cir. 2013), even if untimely raised in their 
reply brief, see (George) Wilson, 605 F.3d at 1035, be-
cause we are vacating potentially affected counts on oth-
er grounds. 

When presented with factual questions from a delib-
erating jury, a trial judge must be careful not to "at-
tempt[] to override or interfere with the jurors' inde-
pendent judgment in a manner contrary to the interests of 
the accused." See United States v. Martin Linen Supply 
Co., 430 U.S. 564, 573, 97 S. Ct. 1349, 51 L. Ed. 2d 642 
(1977). This limit on the trial judge's discretion ensures 
"independent jury consideration of whether the facts 
proved established" the crimes charged. See Carella v. 
California, 491 U.S. 263, 266, 109 S. Ct. 2419, 105 L. 
Ed. 2d 218 (1989). Both the Supreme Court and this 
court have elaborated on why "[t]his privilege of the 
judge to comment on the facts has its inherent limita-
tions." Quercia v. United States, 289 U.S. 466, 470, 53 S. 
Ct. 698, 77 L. Ed. 1321 (1933); see United States v. 
Thomas, 449 F.2d 1177, 1181, 146 U.S. App. D.C. 101 
(D.C. Cir. 1971) (en banc); see also Ayeni, 374 F.3d at 
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1319-20  [***49] (Tatel, J., concurring). As in Ayeni, 
the issue "is not whether district courts have the discre-
tion [to respond to jury questions] . . . but whether the 
court's action here fell within the scope of that discre-
tion." Ayeni, 374 F.3d at 1316. "[A] trial judge is not a 
'mere moderator,' but rather is charged with assisting the 
inexperienced laypersons who will render a verdict in 
understanding the nature and import of the often com-
plex and always conflicting evidence presented at trial." 
United States v. Duran, 96 F.3d 1495, 1506, 321 U.S. 
App. D.C. 47 (D.C. Cir. 1996); accord Quercia, 289 U.S. 
at 469-70. At the same time, "[t]he influence of the trial 
judge on the jury 'is necessarily and properly of great 
weight' and 'his [or her] lightest word or intimation is 
received with deference, and may prove controlling.'" 
Quercia, 289 U.S. at 470 (quoting Starr v. United States, 
153 U.S. 614, 626, 14 S. Ct. 919, 38 L. Ed. 841 (1894)). 
This court's analysis in Ayeni is instructive. 

In Ayeni, 374 F.3d at 1314, the jury, after announc-
ing it was deadlocked, responded to the district court's 
invitation to identify areas of disagreement and asked the 
district court two factual questions: (1) Why a handwrit-
ing expert had been called to testify, and (2)  [***50] 
Whether the parties agreed that Ayeni's signatures in the 
witness voucher record books were authentic. Over Aye-
ni's objections, the district court allowed both sides to 
present supplemental arguments to the jury on  [*383]   
[**394]  these questions, and instructed before and after 
the supplemental arguments that the jury was not to 
"place undue emphasis on these supplemental argu-
ments," but to consider them together with the evidence, 
instructions, and other arguments the jury had heard. Id. 
(internal quotation marks omitted). On appeal, this court 
agreed with the government that the district court has 
broad discretion in controlling the jury during delibera-
tions, including authority to decide what to do when a 
jury encounters stumbling blocks in its deliberations, but 
reversed the conviction, noting this discretion has limits. 
Id. at 1316 (citing Brasfield v. United States, 272 U.S. 
448, 449-50, 47 S. Ct. 135, 71 L. Ed. 345 (1926) (trial 
judge cannot inquire about the numerical division of the 
jury) and Thomas, 449 F.2d at 1186 (trial judge may not 
give "Allen" charge to a deadlocked jury)). The court 
concluded that supplemental arguments were "an inap-
propriate response" because the judge could have an-
swered the first question  [***51] either by telling the 
jury that the handwriting expert was called because the 
parties disputed the authenticity of signatures or that the 
court could not answer the question because trial strategy 
was not a proper concern of the jury, and a complete 
answer to the second question was "no." Id. "Given these 
other options," the court held "it was an abuse of discre-
tion for the district court to adopt an approach that, in 
effect, allowed the lawyers to hear the jury's concerns 
and then, as if they were sitting in the jury room them-

selves, fashion responses targeted precisely to those 
concerns." Id. The court noted that the prosecutor's sup-
plemental argument included a new argument not made 
in closing and suggested an explanation for the expert's 
equivocation about the authenticity of the signatures that 
the expert had not offered. Id. Reversal of Ayeni's con-
viction was required, the court concluded, because "there 
is no way to know whether the supplemental arguments 
produced the jury's verdict." Id. at 1317. 

The district court's responses to the jury notes in the 
instant case fall into two categories: confirming the iden-
tification in the jury note of what was intended by the 
charge in the  [***52] indictment, and directing the jury 
to evidence previously unidentified by the jury as sup-
porting the charge in the indictment. The line between 
judicial clarification and impermissible judicial interfer-
ence with the jury's fact-finding may not always be clear, 
and we do not doubt that jury questions can present "a 
difficult task" for the district court in "proceed[ing] cir-
cumspectly," United States v. Walker, 575 F.2d 209, 214 
(9th Cir. 1978). We conclude the first category of re-
sponse is less problematic than the second, but both were 
error. 

The first category of response is illustrated by some 
of the district court's responses to Jury Notes 1 and 2 
when the district court confirmed what the jury's notes 
had identified as the specific phone calls that the grand 
jury had intended to be associated with the indicted 
charges. Such confirmation likely eliminated possible 
confusion in a case involving thousands of phone re-
cordings, racketeering counts with subparts, and differ-
ences at times between the date and time listed in the 
indictment and in the jury verdict form (e.g., Counts 21, 
34, 46, and 47). Also, in responding about Count 41, the 
district court eliminated confusion about a played  
[***53] call inadvertently not sent to the jury (activation 
# 3594) that matched the date and time listed in the in-
dictment. Moreover, although the defense repeatedly 
objected to the district court's proposed responses, de-
fense counsel did not disagree that the specific calls 
identified in the jury notes were properly associated with 
the questioned charges. 

 [*384]   [**395]  Still, the district court's "Yes" 
responses in effect told the jury that it need not look be-
yond the phone calls identified in the jury notes -- which 
sometimes took place several hours earlier or later than 
the time listed in the indictment -- in order to convict the 
defendants of those charged offenses. For example, in 
responding to Jury Note 1, the district court confirmed 
that the call in Count 19 was "meant to be" a call that 
occurred nearly 12 hours earlier than was listed in the 
indictment. The same was true of the responses regarding 
Counts 20 and 40. At other times, the district court con-
firmed that the calls in Counts 21 and 34 were "meant to 
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be" the specific calls identified by the jury, which oc-
curred at the date and time listed in the indictment. 
Whether a call occurred "on or about" the date and time 
listed in the indictment  [***54] was a factual question 
for the jury to resolve. In most instances, the specificity 
of the jury's questions may have minimized the risk that 
the district court improperly interfered with the jury's 
deliberations because the specificity indicated that the 
jury had focused on the identified call and had tentatively 
concluded that the grand jury intended the call to support 
the questioned count. Cf. United States v. Harvey, 653 
F.3d 388, 398 (6th Cir. 2011). Even so, the notes did not 
disclose whether there was any disagreement among 
jurors about which calls supported which charges. It was 
error for the district court to endorse the jury's prelimi-
nary, possibly non-unanimous, interpretation of the in-
dictment. Cf. Quercia, 289 U.S. at 470. 

The second category of response is far more prob-
lematic because the district court directed the jury to 
evidence supporting the charges about which the jury 
inquired. This went beyond confirmation of the relevant 
phone call identified in the jury note. Instead, the district 
court provided the jury with facts about a specific call 
that the jury note had not already identified as supporting 
the questioned charge. In Jury Notes 3 through 6, the 
jury was asking  [***55] to be told which calls were 
intended to support Counts 59, 62, 65, 66, and 67, and 
Racketeering Acts 6, 8, 9, and 10. A trial judge has dis-
cretion to decide whether and to what extent the jury 
may view transcripts of trial testimony, United States v. 
(Ralph) Wilson, 160 F.3d 732, 748, 333 U.S. App. D.C. 
103 (D.C. Cir. 1998), and to provide instructions when a 
jury encounters stumbling blocks, see United States v. 
Laing, 889 F.2d 281, 290, 281 U.S. App. D.C. 266 (D.C. 
Cir. 1989); United States v. James, 764 F.2d 885, 890, 
246 U.S. App. D.C. 252 (D.C. Cir. 1985). But that dis-
cretion does not extend to directing the jury to the evi-
dence that supports a charged count or racketeering act. 
The latter is advocacy, see Blunt v. United States, 244 
F.2d 355, 365, 100 U.S. App. D.C. 266 (D.C. Cir. 1957), 
and "in words, substance and effect, unwittingly man-
date[s] that certain facts -- central to the prosecution's 
case -- be taken as true," United States v. Argentine, 814 
F.2d 783, 787-88 (1st Cir. 1987). 

The district court's responses to Jury Note 3 are il-
lustrative. For Count 59 charging Miller with unlawful 
use of a communication facility on or about April 15, 
2004, at 6:30 p.m., the district court pointed the jury to 
activation # 8806, a call that took place six days before, 
on April 9,  [***56] 2004, at 6:31 p.m. Absent that new 
fact, the jury reasonably could have found that a differ-
ence of six days between the time listed in the indictment 
and the time of activation # 8806 meant that activation # 
8806 did not occur "on or about" (or "reasonably near," 

as the district court instructed) the time charged and the 
prosecution therefore had failed to meet its burden of 
proof on Count 59. The district court's response fore-
closed that independent evaluation of the evidence by the 
jury. The same is true for Count 63 charging Thomas 
with unlawful use of a communication facility on or 
about May 4, [*385]   [**396]  2004 at 5:20 p.m. In 
responding whether Count 63 was "meant to be [the call 
identified by activation] # 13554 May 4, 2004 5:18 pm," 
the district court directed the jury to call # T-46, which 
took place on May 4, 2004, at 4:42 p.m. Although the 
time difference is not as great as in Count 59, it was for 
the jury to decide whether call # T-46 supported Count 
59 or, instead, did not occur "on or about" the time listed 
in the indictment; it reasonably could have focused in-
stead on other calls that took place closer to the time 
listed in the indictment. Other responses to Jury Notes 3, 
4, 5, and  [***57] 6 also reflect that the district court 
directed the jury to the evidence of a call that the jury 
notes had not previously identified to support a charge. 
In response to Jury Notes 3 and 4 the district court iden-
tified the "the intended call[s]" for Counts 59 and 62 and 
the calls that Counts 65, 66 and 67 "refer[red] to." In 
response to Jury Note 5 about which of two calls sup-
ported Racketeering Act 10(a), the district court told the 
jury which call was intended. The same type of response 
occurred for Jury Note 6, with the district court telling 
the jury which specific calls were intended for each of 
several racketeering act sub-parts. 

More troubling still, the record indicates that in both 
categories of responses the district court was conveying 
the prosecution's view of what calls the grand jury in-
tended to support the counts and racketeering acts men-
tioned in the jury's notes. The parties and the district 
court were bound by the four corners of the indictment in 
ascertaining the grand jury's intent. Once deliberations 
had begun, it was the jury's exclusive province to inter-
pret the intended scope of the indictment in deciding 
whether the prosecution had met its burden of proof on  
[***58] each charged offense. Cf. United States v. Ev-
anston, 651 F.3d 1080, 1086-88 (9th Cir. 2011); Argen-
tine, 814 F.2d at 787. By conveying the prosecution's 
view of the grand jury's intent, the district court improp-
erly permitted the prosecution to make a supplemental 
argument to the jury. Cf. Ayeni, 374 F.3d at 1316. 

The government maintains that Miller's and Thomas' 
objection to the responses "rests on a misunderstanding 
of what the district court actually did." Appellee's Br. 96. 
In responding to the jury's questions, the government 
insists that the district court "did not 'assist[] or coach[]' 
the jury by providing the government's view of what 
evidence was generally 'relevant' to the jury's considera-
tion of the charges. Instead, the court was ensuring that 
the jury understood what the charged conduct actually 
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was, so that the jury could evaluate that conduct in the 
light of all of the evidence." Id. (alterations in original) 
(emphasis added) (citations to Appellants' Brief omitted). 
This characterization, however, highlights what was im-
permissible about the district court's responses: In re-
sponding to questions regarding the various counts and 
racketeering acts, the district court was  [***59] in-
structing the jury on the specific phone calls that the 
grand jury intended to support specific offenses. And, to 
the extent the district court conveyed the prosecution's 
view of "what the charged conduct actually was," id., the 
district court permitted an inappropriate supplemental 
argument by the prosecution, see Ayeni, 374 F.3d at 
1316. The prosecution's opportunity to assist the jury in 
analyzing the evidence was during closing argument. Cf. 
Moore, 651 F.3d at 52-53. 

We note that the government has not argued that the 
district court's responses were proper because the super-
ceding indictment charged specific offenses "on or 
about" certain dates and times and the prosecution simp-
ly decided to drop alternative evidence that fit those 
times in order to ensure jury unanimity. During oral ar-
gument the government expressly declined  [*386]   
[**397]  to advance this line of reasoning, and the court 
therefore has no occasion to determine its validity. In-
stead, the government insisted that the district court's 
responses properly instructed the jury about the grand 
jury's intent. But an instruction about the grand jury's 
intent was not proper because there was no evidence 
beyond the four corners of the superceding  [***60] 
indictment of what that intent was. 

We hold that in responding to the jury's notes the 
district court abused its discretion by instructing the de-
liberating jury on the grand jury's intent on the tainted 
charges. The first category of response was in the nature 
of confirmatory agreement, while the second category 
was in the nature of affirmative advocacy. Although dif-
ferent as a matter of degree, both types of responses were 
error and neither was harmless. Other options were 
available to the district court, for instance instructing the 
jury that the court could not answer questions seeking 
confirmation of the grand jury's intent, because the jury 
had to decide for itself whether the prosecution had met 
its burden of proof. The government's suggestion of 
harmlessness, because "the [district] court did no more 
than identify properly admitted evidence, and specify 
which charge it related to, without further comment," 
Appellee's Br. 99, does not accurately reflect the dia-
logue that occurred. Moreover, a general instruction, 
such as the district court gave in responding to Jury 
Notes 3 and 4, that the jury may use any evidence it 
deems relevant in determining whether the elements of 
the offense  [***61] have been proved beyond a rea-
sonable doubt, is inadequate to cure the harm. Given the 

district court's imprimatur, see Quercia, 289 U.S. at 470, 
regarding the phone calls supporting the charges about 
which the jury inquired, "there is no way to know 
whether the [district court's responses] produced the ju-
ry's verdict," Ayeni, 374 F.3d at 1317, on those charges. 

Accordingly, we vacate Miller's convictions on 
Counts 19, 20, 34, 40, 46, and 59 and Thomas' convic-
tions on Counts 46, 47, 63, 64, 65, 66, and 67. We do not 
vacate Count 41 because the district court's response was 
purely administrative, providing the jury with the played 
call identified in the jury note that inadvertently had not 
been sent to the jury prior to its commencement of delib-
erations. Although the district court's responses tainted 
Racketeering Acts 6, 8, 9, and 10, which must be vacat-
ed, Thomas' RICO conspiracy conviction is supported by 
the guilty verdicts on Racketeering Acts 1 and 5, see 
supra Part VI, which show the requisite pattern of rack-
eteering activity, see United States v. (Gregory) Thomas, 
114 F.3d 228, 250-51, 324 U.S. App. D.C. 374 (D.C. Cir. 
1997) (citing 18 U.S.C. §§ 1961(5), 1962). 
 
IX.  

Effect of Cumulative Errors. Contrary  [***62] to 
their contention, the errors did not "exert a cumulative 
effect such as to warrant reversal" of all of Miller's and 
Thomas' convictions. See Brown, 508 F.3d at 1076 
(quoting United States v. Jones, 482 F.2d 747, 749 n.2, 
157 U.S. App. D.C. 158 (D.C. Cir. 1973)). The govern-
ment's evidence on the charges of which Miller and 
Thomas were convicted consisted, among other things, 
of their own incriminating words and actions as captured 
in the tape recordings of numerous phone calls and fur-
ther corroborated by the seized physical evidence. The 
district court's errors in admitting overview, lay opinion, 
and co-conspirator statement testimony, combined with 
the prosecution's submission of unplayed and unredacted 
tapes to the jury contrary to the district court's ruling, do 
not diminish the strength of this evidence. Limiting 
cross-examination of the cooperating witness on two  
[*387]   [**398]  occurrences thirty years ago was not 
error, and the errors in responding to the jury's notes 
were confined to the specific charges that we are vacat-
ing. Viewed cumulatively, the errors do not demonstrate 
that Miller and Thomas were "so prejudiced," Egan v. 
United States, 287 F. 958, 971 (D.C. Cir. 1923), as to 
deny them a fair trial. See Celis, 608 F.3d at 847  
[***63] (citing Egan, 287 F. at 971). 
 
X.  

Thomas' Life Sentences. The jury convicted 
Thomas of conspiracy to distribute and possess with in-
tent to distribute 500 grams or more, but less than five 
kilograms, of cocaine. The maximum statutory term of 
imprisonment for that quantity is forty years. 21 U.S.C. § 
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841(b)(1)(B). At sentencing, the district court "credit[ed] 
Tyrone['s] testimony that the conspiracy was for five 
[kilograms]," Nov. 28, 2007 Sentencing Tr. at 6, and 
upon applying a sentencing guidelines range of thirty 
years to life for narcotics conspiracy, sentenced Thomas 
to life terms. Thomas challenges these sentences, and the 
government has conceded the error: 
  

   The government agrees that appellant 
Thomas's life sentences for narcotics 
conspiracy (21 U.S.C. § 846) and RICO 
conspiracy (18 U.S.C. § 1962(d)) were 
entered in violation of Apprendi v. New 
Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 
L. Ed. 2d 435 (2000), because the district 
court imposed a sentence beyond the stat-
utory maximum authorized by the jury's 

findings as to the amount of cocaine for 
which Thomas was responsible. 

 
  
Appellants' Reply Br. 2 n.1 (stating that government re-
quested its concession appear in the Reply Brief). 

Accordingly, we vacate Miller's convictions  
[***64] on Counts 19, 20, 34, 40, 46, and 59 and Thom-
as' convictions on Counts 46, 47, 63, 64, 65, 66, and 67. 
In view of the government's concession, we also vacate 
Thomas' life sentences for narcotics conspiracy and RI-
CO conspiracy, and we remand for resentencing of 
Thomas, see United States v. Coumaris, 399 F.3d 343, 
351, 365 U.S. App. D.C. 104 (D.C. Cir. 2005). Otherwise 
we affirm the judgments of conviction. 

 


